CASE SUMMARY CPC DECISION No. 1150/ 2007

Prohibited agreement between oil producers in Bulgaria

І. LEGAL PROCEEDINGS BEFORE THE COMMISSION FOR PROTECTION OF COMPETITION (CPC) 

The legal proceedings before the Commission for Protection of Competition (CPC) for establishing an alleged infringement of Article 9 of the Law on Protection of Competition (LPC) (repealed) by Oilseed Oil Producers Association in Sofia, Bulgaria (the Association) and 13 undertakings producing vegetable oil in Bulgaria were instituted on CPC’s own initiative in December 2007.

The legal proceedings were initiated further to a series of publications in the press and announcements in the mass media related to the increase in the price of vegetable oil on the territory of the whole country in 2007. 

The subject of the legal proceedings is an alleged prohibited agreement between undertakings and/ or decision by association of undertakings in relation to their activities on purchasing oil-yielding sunflower seed and fixing sunflower oil prices. 

ІІ. PARTIES INVOLVED

The legal proceedings have been initiated against Oilseed Oil Producers Association Bulgaria; “Papas Oil” AD, Yambol; “Biser Oliva” AD, Stara Zagora; “Kaliakra” AD, Dobrich; “Slantchevi Latchi Bulgaria” AD, Provadia; “Zvezda” AD, Dolna Mitropolia; “Rosa” AD, Popovo; “Oliva” AD, Knezha; “Zlatna Trakia” AD, Harmanli; “Pliska” OOD, Shumen; “Gaiteck Oliva” OOD, Stara Zagora; “New Oil ” AD, Sofia; “Niva” AD, Kostinbrod; “Kris Oil 97” EOOD, Kaspichan.

All defendant undertakings are members of the Association and active participants in the market of oils and oil products. 

ІІІ. COLLECTION OF EVIDENCE

As a first step of the investigation under the case, evidence was collected coercively from the premises where the Association performed its activity on the basis of an authorisation issued by Sofia City Court (SCC) and in compliance with the procedure laid down under Article 41а and the subsequent Articles of the LPC (repealed). 

As a result of the search copies of documents and forensic images were seized from 2 (two) computers that were found in the premises of the Association. In view of the subsequent need that arose, the seized forensic images were opened by the CPC in the presence of representatives of the defendant Association. 

With a view to establishing the facts and clarifying the circumstances under the case, the CPC requested opinion statements and additional information from the defendant parties and their competitors in the market of oils and oil products as well as from “System for Agro Market Information – SAMI” OOD, the Customs Agency and the National Institute of Statistics. 

ІV. ESTABLISHED FACTS

1. The Association is a voluntary non-for-profit association of the producers of vegetable oils and their related products, which has defined itself as an association intended to carry out activities toward the private benefit. The members of the Association are Bulgarian and foreign legal entities, capable and qualified natural persons with former or current experience in carrying out business, research and development activities as well as awareness raising and training activities in the field of production and marketing of vegetable oils and of vegetable oil based products. 

2. The Association took an active part in the process of discussing, announcing and justifying the price of sunflower oil, including through advising its members to increase the price of sunflower oil. 

3. On 29 March, 2006 a meeting of the Managing Board (MB) of the Association took place. The attending members of the MB of the Association adopted a decision whereby all undertakings producing and processing vegetable oil undertook to provide on an annual basis data on the sowing-seeds they have purchased to the Association – quantitative and qualitative indicators of the different sorts of seeds (moisture, oiliness, protein content, losses during storage as a result of the negative influence of biological process on unripe seeds).

4. On 23 August, 2006 a meeting of the MB of the Association was held. The attending MB members adopted a decision for fixing the purchase price of sunflower seed for the 2006 crop at a level of about 300-320 BGN per ton. 

5. On 8 August 2007 a meeting of the MB of the Association was held. The attending MB members adopted a decision for fixing the purchase price of sunflower seed for the 2007 crop at a level of about 550-600 BGN per ton. 

6. In its correspondence with its members the Association exchanged sensitive commercial information and provided specific recommendations to its members with respect to their market and pricing conduct. The Association is in possession of detailed information on the production activities and the participants in the sector and has ranked them in terms of capacity. 

7. The defendant Association presented to the Bulgarian Food and Beverage Industry Association a detailed plan for changing the price of sunflower oil through the introduction of “a product fee” (paid to the State Enterprise For Environment Protection Activities’ Management) in which the parameters that form the price of sunflower oil have been indicated. 

8. On 18 August 2005 a meeting of the MB of the Association was held. The attending MB members adopted a decision whereby they agreed not to discuss at the General Meeting of the Association the trade policy of the undertakings producing and processing vegetable oil with respect to the purchase campaign since comments on a broader basis would lead to unfair competition. 

9. In the beginning of 2005 the purchase price of oil-yielding sunflower varied in the range between 0,33-0,39 BGN/ kg. A decrease in the price was observed in the summer of 2006 when it amounted to 0,25 BGN/ kg as a result of the rich crop not only in the country, but also in the sunflower producing countries of the Black Sea Region. In the beginning of 2007 a slight increase in the price of oil-yielding sunflower was observed compared to the summer months of 2006 with values in the range 0,39-0,41 BGN/ kg. With the start of the new purchase campaign in August there was a jump in the prices which varied in the range of 0,63-0,72 BGN/ kg. 

10. For the first four months of 2007 the price of sunflower oil was stable with values varying between 1,53-1,56 BGN/ 1 litre. In the middle of May a jump in the prices of sunflower oil was observed and in the beginning of June it reached 1,91 BGN/ 1 litre. For the period May-June there was an increase in the price with about 22% compared to the preceding months of the year as a result of which the highest price for the last five years was registered. After the price of sunflower oil reached its peak in the beginning of July, a slight trend of a decrease in its values could be observed in the following weeks. But in the last week of July and the first week of August there was another increase in the price of sunflower oil as the wholesale price which was 2,09 BGN/ litre reached the value of 2,46 BGN in the end of August. This increasing trend was preserved till mid September when the price of a litre of sunflower oil varied between 2,47-2,50 BGN. 

V. AFFECTED MARKETS

As a product sunflower oil forms a separate product market, different from the markets of the other food oils and fats used either in the nutrition process, or in the production of other end products. The relevant product market has been defined by the CPC as the market of sunflower oil production and marketing. 

The basic raw material for the production of sunflower oil is the oil-yielding sunflower seed as the costs that the undertakings producing and processing vegetable oil have to pay to purchase the raw material comprise more than 80 % of the cost price of the end product aimed at customers. Taking this circumstance into account, the CPC has held that the market of production and marketing of oil-yielding sunflower seed is related to the relevant product market. 

The geographic market defined by the CPC is the national market. 

VІ. MAIN GROUNDS OF THE CPC

1. All defendant producers of vegetable oils and oil product carry out “economic activities” and represent “undertakings” under the meaning of competition law. The Oilseed Oil Producers Association has the characteristics of “an association of undertakings” to which the provisions of Article 9 (1) of the LPC (repealed) can be objectively applied. The independent undertakings are members of the Association whose main objective is to act to the undertakings’ private benefit and to the protection of their rights and interests in carrying out their economic activities, including their activities on the national market of production and marketing of sunflower oil. 

2. The investigated case covers a long period, as the alleged infringements were committed at a time when Article 81 of the EC Treaty could not be applied to the territory of the country. As a result, the CPC has adopted that there are no grounds for applying Article 81 of the EC Treaty to the specific case. 

3. As far as the analysed period is concerned, the competitive environment consists of a comparatively large number of actual participants in the market none of which has the characteristics of a market leader. Most of the undertakings which participate in the relevant market – those forming above 65 % of the volume of the whole market – possess market shares in the range between 3 % and 11 %. As a result, a conclusion can be drawn that there are no strategic barriers to entry in the relevant market. Taking into account the fact that there are no impassable structural, administrative, formal and legal barriers to potential competition in the market, the CPC has held that all requirements for implementing effective competition on the market have been met. As a result, the CPC has drawn the conclusion that if the competition in the relevant market is restricted or infringed by the economic entities participating in the market, this might be due to prohibited coordination or concerting between them rather than to other forms of anticompetitive conduct of the undertakings. 

5. Throughout the period of the proceedings a series of meetings between the defendant undertakings took place. In most of the cases these meetings were organised in the form of meetings of the MB of the Association to which the undertakings belong. Issues related to the activities of the undertakings were discussed at the meetings. The meetings at which the most topical issues in the branch were discussed, including the specific market conduct of the undertakings took place on the following dates: 8 August, 2007, 23 August 2006, 23 May 2006, 29 March 2006, 20 October 2005, and 18 August 2005. The items on the agenda of those meetings were related to crop sunflower yield, specific prices and trading conditions that have to be applied in a certain market environment and specific obligations of the members of the Association with respect to protecting their common economic interests in the market. 

6. At a meeting which took place on 8 August 2007 the attending members of the Association adopted a decision for fixing the purchase price of sunflower seed for the 2007 crop at a level of about 550-600 BGN per ton. At the same meeting the attending members of the MB of the Association adopted a decision for urging on the government the necessity of prohibiting the export of sunflower thus giving all Bulgarian undertakings the opportunity to purchase quantities of sunflower seed sufficient for the needs of the country, and of introducing “floating” prices of sunflower determined by the CIF Rotterdam price after deducting the transportation costs between Bulgaria and Rotterdam. The prices of oils could be set in the same way. 

7. A decision for fixing the purchase prices of sunflower seed was adopted at a meeting which took place on 23 August 2006. The attending members of the Association reached an agreement to fix the purchase price of sunflower seed for the 2006 crop at a level of about 300-320 BGN/ per ton. At the same meeting the attending representatives of undertakings adopted a decision whereby all members of the Association undertook “to unite their efforts in search for export markets for sunflower oil while at the same time restricting the export of sunflower seed” with the aim of protecting their own economic interests. 

8. The CPC has held that the meetings between the members of the Association are of regular nature, taking into account the fact that such meetings were held in relation to every purchase campaign and at which the attending undertakings discussed, concerted and coordinated their specific market conduct, including their pricing conduct. 

9. The undertakings participating in the defendant Association have met and have coordinated or concerted their market conduct not only for the duration of the purchase campaign, but also for the remaining part of the respective economic years. In this context, the members of the MB who attended the meeting of the Association which took place on the 29 March 2006 reached an agreement to coordinate their activities on purchasing sowing-seeds as well as to provide the Association with information about the quantity and quality of the sowing-seeds they had purchased. This practice was approved on the basis of a decision taken at a meeting that took place on 23 May 2006 whereby the undertakings participating in the Association undertook to coordinate their activities related to purchasing sowing-seeds as well as to provide the Association with information about their quantity and quality. 

10. On the basis of the established facts, the CPC has reached the conclusion that both the defendant association and the undertakings represented in its MB have implemented measures for coordinating and/ or concerting the commercial and pricing market conduct of the undertakings participating in the Association which was aimed at preventing, restricting, or damaging competition. The CPC has established the existence of prohibited conduct which, in accordance with the practice of the EC and the Court of Justice of the European Communities, possesses at the same time the characteristics of “a decision by association of undertakings” and of “an agreement between undertakings”. 

11. The main subject of the agreement between undertakings and the decision by association of undertakings is the fixing of the purchase price of sunflower seed. In 2006 and 2007 the defendant undertakings have agreed to apply a fixed purchase price with a variation range of 6-8 %. The achieved “direct fixing” of the purchase price of sunflower seed led to “indirect fixing” of the price of sunflower oil, taking into account the fact that oil-yielding sunflower is the main raw material for the production of oil and the costs paid by the undertakings producing oil for the raw material form above 80 % of the cost price of the end product. 

12. The increase in the price of sunflower oil that was observed in the end of May 2007 was not determined by objective economic conditions. It was only based on the prognoses of experts who claimed that the new crop would be poor because the draught had destroyed most of the cultivation areas of oil-yielding crops. In this period the oil producing undertakings increased the price of sunflower oil regardless of the fact that at that time the raw material from the previous crop was still processed. The price increase in May 2007 was pre-emptive and couldn’t cover the higher costs that were actually incurred by undertakings producing sunflower oil. The simultaneous increase in the price in May could be achieved only through a preliminary agreement on the size of the increase. The mechanism of concerted price increase was once again applied in August 2007 and this was confirmed by the announcement that the Association published in Dnevnik Daily of August 2007: “in the spring the price of sunflower oil was increased with nearly 40 %, but now as a result of the poor yields of sunflower a second increase has been envisaged”.

13. The direct fixing of purchase prices of sunflower seed and hence the concerted and planned fixing of the price of the end product –sunflower oil, led to deforming the normal environment of the relevant market and the market related to it. A deformed market environment eliminates or severely restricts the natural self-regulatory mechanisms of the market that operate as a result of effective competition. This deformity found its expression in sunflower oil price increase that was observed in the end of May 2007 when undertakings producing and processing oil increased the price of sunflower oil regardless of the fact that at that time the raw material from the previous crop was still processed. 

14. The defendant association of undertakings played a key role as an administrator of the agreements reached between the defendant undertakings. It participated actively in the process of discussing, announcing and justifying the price of sunflower oil and advised its members to increase the price of sunflower oil, including through statements in the mass media. The CPC has adopted that if the Association had not played such a role, the final anticompetitive effects of the coordinated or concerted conduct of the participating undertakings would not have been possible or would have been harder to achieve. 

15. A considerable amount of sensitive trade information related to the activities of the undertakings producing and processing oil in the country has been collected by and concentrated in the defendant Association of undertakings. This information was provided by the Association members on the strength of a general agreement reached at the meetings of the MB of the Association (e.g. the meeting held on 20 October 2005) and related to all significant aspects of their activities with regard to: crop quantity, purchased quantities of sunflower seed; volume of consumption; import and export of sunflower seed and sunflower oil; trends in the dynamics of the incomes of oil producing undertakings; dynamics in the purchase price of sunflower seed; dynamics in the purchase price of sunflower oil; factors exerting influence on the formation of the purchase prices of sunflower seed and sunflower oil; cost price of the raw material the oil producing undertakings have at their disposal and cost price of the end product they produce; realised profit and loss of the producers of sunflower seed and sunflower oil; the costs of undertakings for the processing oil-yielding sunflower seed and the production of sunflower oil, etc. 

VІІ. LEGAL ASSESSMENT 

As a result of the investigation conducted under the case, the CPC has reached the conclusion that the defendant undertakings producing vegetable oil have committed an infringement of Article 9 (1) of the LPC (repealed) in the form of an agreement between undertakings for direct fixing of the purchase price of oil-yielding sunflower seed and indirect fixing of the purchase price of sunflower oil as well as for taking measures for concerting and coordinating the market conduct of the undertakings when implementing their activities on the relevant market and the market related to it, that are aimed at preventing, restricting, or damaging competition. 

The defendant Association of undertakings has committed an infringement under Article 9 (1) of the LPC (repealed) in the form of a decision by association of undertakings for direct fixing of the purchase price of oil-yielding sunflower seed and indirect fixing of the purchase price of sunflower oil as well as for facilitating and administrating the coordinated and concerted conduct of its members. The Association has created favourable environment for organising meetings between independent competitors at which issues related to undertakings’ specific commercial and pricing conduct on the relevant market were discussed, measures for coordinated market reactions among many of the participants in the relevant market were undertaken, and sensitive trade information on the activities of the members of the Association was exchanged, with the aim of preventing, restricting, or damaging competition. 

VІІІ. CPC DECISION

The CPC adopted Decision No.1150/ 2007 whereby it imposed pecuniary sanctions to the total amount of 1,865 million BGN on 13 Bulgarian undertakings producing vegetable oils and oil products as well as on the Association to which they belong for infringing Article 9 (1) of the LPC (repealed). 

By its decision the CPC ruled on the termination of the infringement. 

